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Protecting our rivers, lakes, streams and wetlands and keeping them healthy and safe is the responsibility
of all levels of govermment. At the same time costs of treatment should not be transferred to the directly
to rate payer - at the tap. ” d

B. Local Govemments and
Cooperative Federaliam

The Clean Water Act (CWA) as amended in
1972, established the basic structure for
protecting our nation’s water resources by
regulating pollutant discharges into the waters of
the United States. Clean Water Act programs are
largely federal, state and tribal programs.

In Portland, Maine, we’re lucky to have
water resources at our door step. Water
is vital to our regional economy and way
of life. Therefore, our city and regional
Stakeholders collaborate with state and
national partners to ensuire we ke

Councilor Jill Duson, Portland, ME

289
290
291
292
293
294
295
296
297

298
299
300
301

and Vice-Chair of the LGAC

avigable waters,” defined in the statute as “waters of the United

e President of the United States issued an Executive Order directing
to review and rescind or revise the 2015 Rule. The EPA and the US.
Amy Corps of Enging in the process of considering a revised definition of "Waters of the United
States" consistent with “xecutive Order. Local governments support a straight-forward rulemaking
process, inclusive of the tenants of cooperative federaliam. This approach acknowledges the shared
responsibility of state and local govemments in the govemance and cooperation to work out details of
responsibility.

The CWA Section 404 is jointly administered by EPA and the Corps of Engineers and regulates
discharges of dredged or fill materials into Waters of the United States, including wetlands. CWA
Section 404 is largely federal with the exception of a small number of State Assumed 404 Programs
(Michigan and New Jersey). If empowered, states and tribes could play an increased and more efficient
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302 role in managing the program. Local governments too, have a strong role to play and can be key

303 strategic partners in protecting our nation’s water resources. Local governments manage broader water
304  quality protection efforts such as managing stormwater, flood protection and enhanced watershed

305  protection along with protecting the sources of drinking water.

306  Local govermments have the tools to strengthen wetland and stream protection efforts that better support
307  community goals with greater protection for the resource. Integrated Planning (IP) offers municipalities the
308  opportunity to meet multiple Clean Water Act requirements by sequencing separate wastewater and

309 stormwater programs while maximizing investments so that the highest priority projects come first. EPA,
310 states, and municipalities have achieved progress in implementing IP approa while addressing the
311 most serious water quality issues in order of priority to protect public health and the environment.

312

“We should be gravely concemed about the
minimization of the federal role in the Clean
Water Act. Any changes at the federal

level must be accompanied by the
carmitment and action to enhance
protection by state and local officiaks. Thi
requires frank diiscussion given the i
challenges faced by same local

andstates” Mayor Karen Freeman-Wilkon, G
I

314 Mayor Karen Freeman-Wilson, Gary, IN

315 C. Clarity
316

317 Acentral the
318  the 2015 ‘Wa
319  interpretation

in public meetings of state, local and tribal govemment officials on

; is that definitions were too broad or confusing and were subject to
Key tems used in the WOTUS rule are vague such as “uplands,”

320  “tributary,” “floodpl ificant nexus,” “adjacent,” and “neighboring” but are also important in

321  defining what waters ar sdictional. These temns are either broadly defined, or not defined at all

322  which has led to further confusion, not less, over what waters fall within federal jurisdiction. Local

323 govemments need a rule that that puts forward clear definitions and provides examples and graphics for

324  further clarity. Without this clarity, it could lead to further unpredictability and result in unnecessary

325  project delays, subjective judgements and inconsistency across the country.
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- D. Flexibility and
o Regionalization

In formulating a revised ‘Waters of
the US. rule it should have flexibility
and reflect natural and regional
variability of our nation’s waters. As a
basic appreadh, criteria could be
established that recognizes natural
(delineated on the basis of
nthropogenic factors) to
graphic variability

Ohio River, City of Huntington, West Virginia
Photo Source: Huntington Quarterly

"In the West, water quantity is a
challenge, but quality is equally
important. Protecting watershed healt
of the eastemn Sierra is crucial to
northermn Nevada local communities.”

Courcil Member David Bobzien, Reno, NV

among regions. States and tribes should have further input in this process to modify or improve on this
basic approach. Woi de up of federal, state and local officials could help establish local
delineation factors characteristic of these regional waterbodies such as westem ephemeral streams, and
regional waterbodies: her unique wetlands such as pocosins, Carolina bays etc. should be factored.
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“Park City is a small
western community
of 8,000 with big
water challenges.
We work closely
with our BPA Region
8 office to help solve
our water issues. The
EPA isnot just a
regulatory agency,
but is an essential
resource to help us
address our legacy
mining issues and its
environmental
impacts.” Council
Member Andy Beerman,
Park City, UT

247 .. delineation factors characteristic of these regional waterbodies such as
westem ephemeral streams, and other unique wetlands such as pooosing,
Carolina bays etc. should be factored.

ay actually qualify as waters
calls of WOTUS should be the

Arroyos are carmon water features in the arid west. The examples in these photographs are non-
permanent, ephemeral hat only carry water during extreme precipitation events. This is an example of
land structures which cause confusion under a one size fits all approach.” Image Credit: Dripping Springs Road and
Baylor Canyon Road Improvement Project Environmental Assessment, BLM & FHWA, April 2015.
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Homestake Reservoir — Pitkin and Eagle Counties, Colorado
Photo Source: City of Aurora, CO

-nhanced State and Local Gove

States play a vital role in the protection of wet and activities that are not
regulated under the Section 404 program, or by imposing al limits on activities that are
regulated under that program. Pursuant to Secti an Water Act, a state can assume the
authority to issue pemits for th , ~|‘II materlal into waters regulated under the
Clean Water Act other than.ti r waters seaward of the high water mark. See 33

, 0 assume Section 404 permitting authority within
their jurisdiction (40 CFR '§ 233 .2). In order to assume the Section 404 pemmitting program, a state must

enact laws and regulations t : [ i
state can admlnlste

izes the Corps of Engineers to issue general pemits “on a

state, reg for any category of activities involving discharges of dredged or fill
material” adverse environmental effects.

Local regulation © | ddition to the state and federal programs have many benefits as well

Local decision make rous land use tools available that can be more effective, and with less

cost, protect sersitive landscapes valuable to their community such as with building permits, zoning
authority, sanitary and health codes, and soil erosion control.

F. Scalia Approach: Challenges and Opportunities

Local govermments, in general, support a narrow interpretation of the Clean Water jurisdiction. The Scalia
opinion applies a narrow interpretation to CWA jurisdiction. Such an interpretation would extend
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401  jurisdiction to only “relatively pemmanent, standing or continuously flowing bodies of water” comnected to
402 traditional navigable waters, and to “wetlands with a continuous surface connection to” such relatively
403  pemanent waters. The LGAC puts forth an approach that would yield categorical answers of jurisdiction
404  of ‘yes’, ‘no’ or ‘maybe’ using criteria such as contained within the 2008 guidance and consistent with the
405  Scalia approach.

406 Local govemments are also concemed about the assurances that water resources which provide (or

407  potentially provide) our communities’ drinking water and source water are regulated and protected.

408  These significant waterbodies form the assets of our water infrastructure and these areas may or may not
409  fall within the Scalia interpretation as “connected to a federal navigable waterway.” Local govemments
410  would support States and Tribes assisting to identify these significant wat dies by delineating and
411 mapping these significant “‘Waters of the State’. These areas once ide uld have primacy in

412  decision-making.

“We need to prote
wetlands that are tx

422

423

424 structure are important for local government. Local

425 of a revised rule that would retain codification of the waste treatment
426 MSs, stormwater ponds, settling basins recycled water facilities
427 ted wetlands and storage ponds to treat millions of gallons of water
428 jor concem of county govemments that roadside ditches are exempt.

429  The revised rule sh t reservoirs along with influent and treated effluent storage ponds are
430  within the scope of reatment exemption, consistent with the regulatory definition of “complete
431  waste treatment system™found in existing federal regulations including features such as storage ponds,
432  basirs, artificially created wetlands, recycled water reservoirs and other features associated with water
433  recycling.®

434

¢ 1 See 40 CFR §35.2005(b)(12), defining “corplete waste freatment system” as “all the treatment works necessary to meet the
requirements of title il of the [CWA], involving . . . the ultimate dispesal, including recycling or reuse, or from the treafment process.”
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vailability and cleanliness of our
water supply is paramount fo building a
great nation. Mayor Sal F

H. Permitting Reform

CWA Section 404 permmitting is complex and ou
and lack resources to respond to individual pemi
consuming requirements that pes

can implement that in any way we choose.” 452
Commissioner Victoria Reinbhardt, Romsey County, MN. 453

454
455
456
457

Commissioner Victoria Reinhardt
Ramsey County, MN

Permitting can be made more efficient and more effective. For example, pemmitting length of time can be
done more efficiently (less than 60 days) and it can also be more flexible, decentralized and integrated
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466  with community goals. Local govermments would be generally in favor of State Assumption of the 404
467  program. Also, further consideration of General Permits and mapping would aid in pemmitting reform.
468
469 | Agriculture and
470

-

Agriculture and rural communities have
expressed concerns about the Waters
of the U.S. Most of the concem of the
rule has been whether it would modify
existing sta tory provisions that

mal farming and ranching”
om dredge and fill
orothers that exclude

| discharges, such as
w and stormwater

Fencing Livestock, Lexington, KY-Photo Source, Bric Vance, BPA

486

487

488  Nommal agricultural and silvicultural practices 2, [ etive rule issued in 2014 (later
489  rescinded) to clarify the 56 practices that are e CWA Section 404 permitting was very

490  confusing to farmers. Other issues for rural \ : pemits for application of pesticides
491 and herbicides in WOTUS. Also, there is a conce 'pr rerted croplands’ which are exempt if

492  they are certified by NRCS are also-exempt be
493  Corps of Engineers and EPA :
494  non-agricultural use, or iSé
495  be regulated under the CV
496  the NRCS poses significant |

ater Act). However, if the land changes to a
iteria established by the Corps and BPA, it may
) the complexity of the WOTUS and the role of
tor and rural communities.

“The Small Community Advisory
Subcommittee (SCAS) received many
great comments from across the nation,
particularly as the issiie applies to
agriculture and small communities. We
have done our best to incorporate them
into our recommendations, and hope we
can help to formulate a clean water rule
that can work across the nation.”

A

498 Commissioner Dr. Robert Cope, DVM, Salmon, ID, Chair of SCAS
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J. Outreach to Local Govermments

There is a need for enhanced outreach to local govermments. lis significance in WOTUS decision-making is
all the more critical. A comprehensive communication strategy is needed for local governments that
improves the channels of information distribution, and explicit communication at all levels of govemment.
Getting information into the hands of local govemments where it will have the most impact must be a
priority. This is particularly relevant in small, disadvantaged and ethnically diverse communities. Local
govemments need to act effectively so that information will reach all relevant: ies so it can also be
readily communicated effectively to citizers.

Burnsville, nd Vice-Chair,

Protecting America’s Waters W

Therefore, there will 0 mpi ovemmental communication and transfer of
[ ' nd local govemmenis and to get that information out to the
| elected officials is also needed to convey the effective

A change in culture is necessary in

managing our water resources. Working
together to solve our problems is what
s needed rather than impasing fines on
cities who already camnot pay. “ Vayor
Hizabeth Kautz, Burrsville, Mi )
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522
523 K Financial Sustainability
524

525  One of the common themes heard by LGAC members revolves around affordability. This issue has several
526  components including compliance, pollution and clean-up costs, punitive costs that only serve to reduce
527  local govemment resources and the disproportionate costs for small and economically disadvantaged
528  communities. If the goal is safe, clean water throughout the country, innovation in approach and cost

529  allocation must be considered at the federal, state and local levels.

530

w York Cily Mw;;mé’w%ww
531

532

Samara Swanston, Counsel to the N

533
534

535
536

537 [ Question: 1- How would you like to see the concepts of ‘relatively pemanent’ and ‘continuous
538 surface connection’ be defined? How would you like to see the agencies interpret ‘corsistent with
539 Scalia'? Are there particular features or implications of any such approaches that the agencies
540 should be mindful of in developing the step 2 proposed rule?

541 :
542  1.a. How would you li
543  connection’ be defined?
544

545
546  Inthe Rapanos v. United States 547. US. 715 (2006), the Supreme Court provided a plurality decision
547  of four justices, led by Justice Scalia. The decision basically challenged federal jurisdiction to regulate
548  isolated wetlands under the Clean Water Act. It also applied a very narrow interpretation to CWA

549  jurisdiction, extending the agencies’ regulatory authority only to “relatively permanent, standing or

550  continuously flowing bodies of water” connected to traditional navigable waters, and to “wetlands with a

to see the concepts of ‘relatively permanent’ and ‘continuous surface
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continuous surface connection t0” such relatively permanent waters. Justice Kennedy focused on whether
the waters in question have a “significant nexus” to traditional navigable waters, i.e., whether they,
“either alone or in combination with similarly situated lands in the region, significantly affect the chemical,
physical, and biological integrity of other covered waters more readily understood as ‘navigable.””

The LGAC has previously commented that they would prefer a clear and simple approach for
jurisdictional determinations such as an approach that yields categorical answers of jurisdiction in these
categories. ‘'ves’, 'no’ or ‘maybe’ responses. Any of these answers are sufficient for local govemments if
these answers are provided in a timely fashion.

%conmendatlors

% .1 EPA and the Corps should apply simple approaches that yield
that give a ‘yes, ‘'no’ or ‘maybe’ answer. (2014 LGACRe

ith simple criteria

/;/ "
//% The LGAC recommends the following Potential Approad ds with a "Continuous Surface

Connection"-"Relatively Permanent” Waters

Jurisdictional

& Streams with seasonal flows or streams w oW
and intemittent streans into the definitio nanent” waters. Metrics and
thresholds should be establlshed when a [ Hrelatively pemmanent." Such metrics
will vary geographically d the definition of thresholds will be
subjective.

Non Jurisdictional

4 Erosional features in the arid West, such as arroyos and dry washes should be ‘non-jurisdictional’.

% Ditches and canals that only carry intemittent flows of water and that are not a relocated
tributary or excavated in a tributary, as well as stormwater control features that periodically
flow in response to significant precipitation events, should also be exempted.
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4 Develop metrics to identify when "some degree of connectivity" should not be utilized. This will
require subjectively defining thresholds for what constitutes a significant degree of connectivity,
which should be avoided if at all possible.

4 Wetlands where connections do not exist should be exempted from jurisdiction.

4 Overland flows that flow through dryland breaks to a WOTUS (rendering a tributary up gradient
of the dryland break) should be non-jurisdictional.

: g from placer or other
annel is absent; a bed-
rable; and/or there are no

4 Woater features that may be present (for example, residual ponds res
mining efforts) are not jurisdictional and where a continuous physi
and-bank is not discemible; an ordinary high water mark is n
flow characteristics are not jurisdictional.

clarify WOTUS. It does so by asserting CWA |
test (relatively permanent; continuous surface

and other stakeholders.
which CWA jurisdiction w
‘significant nexus’.

anageable, category includes those waters over
that do not and the maybe that have a

1.c. Are there particular features or implications of any such approaches that the agencies should be
mindful of in developing the step 2 proposed rule?

FA

%@A and the Corps should establish an Interagency Taskforce to develop the matrix of questions to
determine ‘permanent’ and ‘continuous’ indicators. Their results should be published and the public given
the opportunity to give comment. (LGAC 2014 Report)
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# Because of the variability of conditions within and between states

# State standards/factors should reflect pd

4 States shall devel

%ﬂm LGAC recommends the following state specific criteria for the revised rule:

intermittent streams, playa lakes, wetlands, and other waters:

4 In cooperation with states, the EPA should designate intermittent streams and other waters as non-
waters of the U.S. based on the following criteria:

[0 Seasonal flow of running or standing water — each state to develop its own criteria subject

to EPA review and approval;

Ahould provide guidelines
for state standards that include factors to be considered, but t constitute federal

standards.

Such factors to include are:

Average number of days of stream flow:
Seasonality of stream flow;

Rate of stream flow; ~
TMDL levels during such periods, amount of wat
body of water; and

O Any other relevant factors as

[ e o

TMDLs delivered to the 'discharge"

|

streams, playa lakes, wetlands, and othe
contamination of gro -.from such

approval. EPA to

-submitted standards are accepted, each state shal | submit a report to
he waters in guestion continue to meet the EPA -accepted standards, as

4 Generally accepted scientific findings on issues that may affect water quality standards related to
intermittent streams, playa lakes, wetlands, or other designated waters are determined, the EPA
may request states review their standards and submit proposed revised plans for the Agency's
consideration and approval.
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Permanent Bodies of Water:

4 Many wetlands are seasonal and have been addressed above. For those that are permanent, states
should be empowered to develop metrics that demonstrate whether the waters released from the
wetlands to jurisdictional waters are "cleaner” than the waters that otherwise would flow to those
jurisdictional waters if the wetlands were not present.

4 States should submit proposed criteria and measurement techniques to the EPA for review and
approval. EPA should h ave 120 days from receipt of completed state plan to review, suggest
revisions, and approve or deny the submitted plan. If the review is no ipleted within 120 days,
subject to extension if the EPA and state agree, the submitted pl e deemed accepted.

nds and other water

wastewater trea z‘ment utilities may have these featun
(LGAC 2014 Report)

ner then or now), or prevent continuing litigation to test the agencies
mterpretatlons in t rts. However, the 2008 guidance does have criteria that will pose less
uncertainty and vyielc esults. If the 2008 guidance were to be revised to include clearer definitions
with input from states, and tribal govermments and other stakeholders and state specific criteria it
could perhaps help to resolve these issues.

Recammendations:

@R&;Iym on a modified Scalia approach and incorporating the 2008 guidance into a revised rule can
provide a clearer certainty of federal jurisdictional waters which will lead to more certainty and more
ease in pemitting.
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[ Question 3: Are there other approaches to defining “waters of the U.S.” that you would like
the agencies to consider to providing clarity and regulatory certainty?

g
The 2008 guidance document (issued post- Rapanos) offers assistance and criteria to assess jurisdiction of
WOTUS (post- Rapanos). It is consistent with the Scalia approach but also asserts criteria to be used for

further consideration of CWA jurisdiction (over some waters). This approach.y
to cover waters significant to states, locals and tribes. The new WOTUS ruile
exemptions from federal jurisdiction, offering federal clarification wher
uncertainty. These exemptiors include stormwater detention ponds.
"puddles.”

d reflect the opportunity
ould also confirm certain
as previowsly been

tment facilities, and

Recormmendations:

2

gg/{«%fhe LGAC recommends that a similar approach articulated in 4

wsed to revise the WOTUS rule.

idance to the 2008 guidance be

, > chemical, physical, and biological
integrity” of traditionally naviga W Rule covers waters that affect the

bed, banks, and a

3 3

features

and cer
.

[| Question 4-The agencies’ economic analysis for step 2 intends to review programs under CWA
303, 311, 401, 402 and 404. Are there any other programs specific to your locality that could be
affected bqt would not be captured in such an economic analysis?
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764

765

766

767

768

769

770

771 Recommendatiors:

772 e Eoonomic Analysis should be broad to include impac

773  also state and local programs.

774 ,

775  Below are programs from a local govermment perspective tha uld be considered in the Economic
776  Analysis:

777 4 Source Water Protection-There is a general consensis that pr: g the nation’s water resources
778 is important to local government. Local ¢ alize that poor water quality affects the
779 health and economies of their communiti lly.impacting those that are low-income.
780 Local governments also realize that prote c s like rivers, lakes, streams,
781 wetlands and groundwatggi ng drinking water. (LGAC 2016 Drinking
782 Water Report). Undet ct, Source Water Assessments (SWAs) provide
783 information about s

784 reports develope:

785 of drinking water and are d

786 water resources and ,

787 Water : Wateri WA) programs are utilized to protect source water.
788 Additiona se found in other EPA programs and various agricultural

789 sgrams. Changes'm programs may greatly impact state and local source water
790 ction programs plans. This could have significant economic impacts to local communities.
791 xoample, in Flint, an shifting the source water to the Detroit River water resulted in
792 water quality that produced significant public health and economic
793 on where source water is protected it resulis in less cost to the rate
794 Water Protection programs in place. It is unclear how changes in

795 revised rule streams and tributaries that impact local sources of drinking water. If
796 adequate C ections are not in place it could have significant negative economic impacts
797 to water utilities. This costs are likely be transferred to local governments and rate payers. It is
798 also unclear how this may impact the prevalence of toxic algal blooms which have proved very
799 costly on drinking water.

800

801 4 CWA Section 402 - The NPDES pemits and discharges could hold significant economic issues for
802 local govemments in regard to WOTUS for wastewater treatment, stormwater management,
803 CSOs, and application of pesticides (used for vector control). There has been a concem about
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4 Pesticide Applications in Waters of the

expanded federal jurisdiction to previously unregulated streans, ditches, and wetlands. However,
the final rule includes exclusions beneficial for those that operate MS34s. The rule includes key
exclusions that may be useful for localities. The rule retains a long-standing exclusion for “waste
treatment systems,” such as treatment ponds and lagoors. It also adds new exclusions for
artificially created ponds, settling basins, construction and mining excavation pits, and wastewater
recycling structures. Lastly, the rule finally codifies the well-understood principle that the CWA
does not apply to groundwater. For MS4s, the primary concern about the rule has been that it
could potentially be used as parts of an M54 — including stormwater drainage ditches, BMPs, and
green infrastructure projects — are “waters of the US.” That could mean;, for example, that NPDES
pemit coverage would be required to discharge into an MS4 or that a CWA 404 permit would
be required to do maintenance on a BMP. The final rule includes, first time, a regulatory
exclusion for “Stormwater control features corstructed to conve or store stormwater that
are created in dry land.” However, the exclusion does not a itch
previously existing streams or wetlands. The rule’s exclusions ar ecause they take

precedence over the rule’s jurisdictional tests. For exam yance ditch that
qualifies for the stormwater exclusion would be excl ven if the ditch
would be corsidered a jurisdictional water underfi versal of
EPA and the Corps’ previous pasition, the agencies at 1 do not retain any discretion to

e of the rule’s exclusions. It is unclear
Section 402 permits could prove
d to stormwater and

extend CWA jurisdiction to water features that qualify
how a revised rule will impact Section 402 pemits. Poter
more costly than Section 404 permitti
wastewater treatment.

icide applicatiors into, over, or
Discharge Elimination System
ypeals for the Sixth Circuit ruling. Agricultural
ments have opposed or expressed concems on
licative and unnecessary to regulate pesticides
, Fungicide, and Rodenticide Act (FIFRA). Local
ly resporsible for vector control programs to
reduce vectors and public health concers.

near WOTUS are pemitted under the CV

, The National Rivers and Streams Assessment (NRSA) 2008-2009

on the biological and recreational condition of the nation’s rivers and
ssors that affect them. The Report indicated that about half of our

of which provide sources of drinking water) have poor water quality.
Poorer water quality could result in significant treatment costs such as Impaired Water sites under
CWA Section 303(d) and transfer the costs to local governments. In addition, communities that
rely on these water bodies for drinking water and source water the cost will ultimately be
transferred to rate payers having a significant economic impact to local governments. It is
uncertain how changes in a revised WOTUS rule will impact on local governments and their local
efforts to improve access to clean water.
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